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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

IN RE: 8
SCOTIA DEVELOPMENT, LLC 8 CASE NO: 07@2p7
Debtor(s) 8§
§ CHAPTER 11

FINDINGS OF FACT AND CONCLUSIONS OF LAW and FINAL ORDER

On this day came on for consideration (i) the Motand Amended Motion of the Ad
Hoc Committee of Timber Noteholders (the “Ad HocnGnuittee”) seeking (A) Determination
that Scotia Pacific Company LLC is a Single AssealREstate Debtor, and (B) Order Requiring
that Scotia Pacific Comply with the Requirement8ahkruptcy Code Section 362 (d)(3) (the
“SARE Motion”); (ii) the Joinder of Bank of New Ykras Indenture Trustee to the SARE
Motion; (iii) the Response and Objection of Sc&acific Company LLC (“Scopac”) to the
SARE Motion; (iv) the Ad Hoc Committee’s Reply in@ort of the SARE Motion; (v) the
Brief and Joinder of Pacific Lumber Company (“Pd)and (vi) Scopac’s Surreply in
Opposition to the SARE Motion. The Court havingrdethe evidence and arguments of counsel,
makes the following findings of fact and conclusiaf law?

FINDINGS OF FACT

A. ScopPAC’'S COMMERCIAL OPERATIONS

1. Scopac owns approximately 200,000 acres of priwetigerland (the “Scopac
Timberlands”) and has the exclusive right to hatrtiesber on about 10,500 additional acres of

private timberland owned by Palco and another drits subsidiaries (the “Scopac Timber

! Any finding of fact shall constitute a finding &ct even if it is stated as a conclusion of lawy a

conclusion of law shall constitute a conclusioasd even if it is stated as a finding of fact.
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Rights”). Collectively, the Scopac Timberlands dinel Scopac Timber Rights constitute the
Scopac Timber.

2. The Scopac Timber consists of nine watersheaish vatershed is a distinct area
with distinct issues. The topography of the variaagersheds varies significantly. Each
watershed presents different issues regarding koglypenvironmental concerns, and wildlife
preservation. Each watershed obtains separate tsdrom and is treated separately by
regulatory authorities. Moreover, each watershézes different harvesting methods and rates
of harvest. The watersheds can therefore be deéiselifferent or separate projects

3. Scopac’s active, ongoing, and day-to-day busime manage the entire life
cycle, from the planning and layout of Timber Hatvielans (“THPs”), through the submission,
negotiation, approval and implementation of THBghe sale of logs resulting from the harvest
of timber, to the supervision and assistance irattieal harvest of the timber by Palco, to the
site preparation, replanting and vegetation cordfdlarvest sites, through the management of
timber stands during the decades in which the geas to maturity, all on approximately
210,000 acres of timberlands (“Scopac’s Silvicdt@perations”).

4. Scopac’s scientists and foresters use theirdisig@plinary skills to incorporate
federal, state and local laws and regulations,elsag contractual obligations, to address erosion
control, road construction and mitigation, watealiy, threatened and endangered plants,
threatened and endangered animals, ecosystem éisitiyy watershed specific forest
management, forest regeneration and productivigy stippression and control of invasive plant
and animal species, while also developing long teusiness plans, programs for cost reduction,
and revenue maximization. But for these employémtsfno timber on the Timber lands could

be harvested.
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5. Scopac currently has over 60 employees, inctudarentists and foresters.
Scopac’s specialists are held to rigorous educatnmhcertification standards. Of Scopac’s
scientists and foresters, four have Ph.D. degnegdiae more have masters’ degrees.

6. The science team includes Certified Aquatic 1I8a@és, Certified Wildlife
Biologists, Registered Geologists, Certified Engmeg Geologists and numerous individuals
with specific certifications, such as those neagstsaconduct valid surveys for northern spotted
owls and marbled murrelets, and to observe andgbeder the protection of approximately 17
endangered species. But for these employee effamt8mber from the Timberlands could be
harvested.

7. Within the forestry team are individuals withitring and certifications in forest
cruising and inventory, harvest planning, foresivgh and yield modeling, road layout and
design, harvest system layout and design, refdrestgesticide use and application, database
management and operation of Scopac’s Geograptoomation System (the “GIS”).

8. The forestry team employed by Scopac includes Riegistered Professional
Foresters (“RPFs”) who underwent a rigorous apeship and licensing process supervised
by the State of California before they could achi#évs status.

9. An RPF is a person who holds a valid licensa fagsester from the California
Board of Forestry and Fire Protection. RPFs am@dgeable in a wide range of studies such
as biology, ecology, entomology, geology, hydrolaggndrology, silviculture, engineering,
business administration, forest economics and otaeral resource subjects.

10. Scopac’s RPFs maintain the sustainability @p&c’s forest resources like

timber, forage, wildlife and water to meet the reetithe public, while protecting the biological
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integrity and quality of the forest environmentPis are well-versed in federal, state and local
laws affecting forestry practices in Californiadrder to administer them properly.

11. Scopac’s RPFs perform a wide variety of agéigjtsuch as organizing and
directing systems of control for forest fires, iospests and tree diseases. They also work with
Scopac’s large and highly experienced science teafl) determine the environmental impacts
of Scopac’s management decisions; (ii) plan fomtegiance of wildlife habitat; (iii) prescribe
thinning for immature stands of trees and removValedective trees for stand improvement; (iv)
measure the volume, species composition, size efetidevels in standing timber; (v) appraise
market value of properties sold or offered for daleScopac; (vi) prepare spatially specific 1
year, 5 year, and 10 year harvest plans; (vii) hgvevatershed specific forest and wildlife
management “prescriptions” based on intensive whégt analysis studies; (viii) monitor
Scopacs’s roads and harvest areas for erosion amdanance needs; and (ix) help supervise the
sale and harvest of logs from the Scopac Timber.

12. Scopac’s remaining employees provide admintiggaupport for the Science and
Forestry employees, provide security for the Scdpatber, and manage leases and rights of
way including ranching leases and road agreemextaajority of Scopac’s employees assist in
some way with the preparation of THPs, which aseussed in more detail below, as well as
with Scopac’s other diverse operations.

B. Scopac’s Silvicultural Operations.

13. Scopac performs a number of advanced and simaltési silvicultural
management processes that are specific to forektawestable age and size, such as the forests
on many portions of the property containing Scopatber. Scopac’s Silvicultural Operations

can be understood through a series of complex,stepsisting of: (i) compliance with the
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California Forest Practice Rules (“FPRs”); (ii) itabconservation plan (“HCP”) compliance;
(iif) compliance with the Clean Water Act and thali@rnia Porter-Cologne Act; (iv) harvest
planning; (v) THP layout, development and drafticg) THP submission and approval by the
California Department of Forestry and Fire Protati{{*CDF”); (vii) submission of plans and
documentation to obtain additional THP approvaenfithe North Coast Regional Water Quality
Control Board ("Regional Water Board") and the @afila Department of Fish and Game
(“DFG"); (viil) implementation of THPs; (ix) siterpparation, replanting and vegetation
management; (xi) monitoring and inventory manageraad (xii) state closure of THPs through
the regulatory stocking and completion process.

(1) Scopac's Employees Ensure Compliance With the Ger@rRegulations of

the Forest Practice Rules, HCP, Clean Water Act anthe Porter-Cologne

Act and Assist the Various Agencies in Creating thendustry Best
Practices.

14. Under California law, numerous and complicdéees and regulations, on the
federal, state and local level, govern timber hstreperations, which require numerous actions
and steps before cutting a single tree. Scopacjda/ees monitor compliance with these state
and federal laws and regulations, as well as contahobligations, including: (i) the FPRs, (ii)
the HCP and (iii) the Clean Water Act and Portete@oe Act.

15. Scopac’s employees must monitor threatenecaddngered wildlife species,
threatened and endangered plant species, fistmeatiand water quality as well as measure,
assess, prevent, or mitigate “cumulative watergfistts” to ensure compliance with various
regulatory requirements.

16. Scopac must employ a large number of highlgigpized and credentialed
professionals to meet these requirements, andssifleopac meets these requirements, it cannot

generate anincome from the Scopac Timber.
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17. The State of California regulates the harvgstintimber on private lands.
California’s first Forest Practice Act (“FPA”) waslopted by the California Legislature during
World War Il and created a then-simple requirentleat any person who intended to cut
“merchantable” timber must first notify the Stateréster. The FPA has evolved steadily since
the 1940s and the FPRs, which implement the FP¥e bhaen developed by the State Board of
Forestry and undergo constant revision.

18. When the Timber Notes were issued in 1998icésns on harvesting primarily
consisted of the FPRs. In 1999, pursuant to theditaters Agreement entered into among the
United States, California and company entitiesefabland state regulators approved the HCP
and a sustained yield plan (“SYP”) relating to gahsally all of the Scopac Timber. The HCP
included certain Interim Measures (the “Interim Maas”), which again covered virtually all of
the Scopac Timber. These Interim Measures injti@stricted harvesting on a significant
portion of the Scopac Timber.

19. Under the HCP, Scopac may seek exceptionetmtarim Measures and free up
restricted lands through either: (i) the watershealysis process or (ii) an adaptive management
provision. Watershed analysis requires Scopaetimpn very detailed and advanced science-
based watershed studies with the assistance ofcgcand forestry contractors and with the
participation of the federal and state agencieteieelop “watershed-specific” environmental
protections in Scopac’s nine different watershedatied within the property containing Scopac
Timber. Watershed analysis proceeds slowly duts technical complexity, the enormous
amount of scientific data and analyses that areired, and because Scopac employees must
engage in very detailed and protracted negotiatiatisfederal and California state agencies.

Watershed analysis is currently complete in fiv&obpac’s watersheds — and under way in the
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remaining four. The resulting watershed specifiscriptions” can and have sometimes
resulted in measures more restrictive than thosleeolnterim Measures. However, because the
Interim Measures were so restrictive to Scopaciltyko harvest timber from its lands, the net
effect has been that every set of agency-approweerahed-specific prescriptions has freed up
significant timber volume for Scopac — nearly 60llian board feet to date. Only as a result of
efforts of Scopac’s employees, through watershatlyais, have these 600 million board feet of
timber become available for sale.

20.  Watershed analysis therefore clearly representsgoing process that not only
makes timber available for Scopac to sell, but alkmws Scopac to use the best possible science
and forestry knowledge and information to managédamds. Watershed analysis requires
specialized expertise and extensive field invetitgaand analysis. Scopac employs highly-
specialized scientists and foresters who spediyicahnage and perform watershed analysis,
potentially allowing additional restricted landsliecome available for harvest. The watershed
analysis process is also envisioned to be an oggwircess, such that new scientific knowledge
or understanding can be incorporated into waterghestriptions in the future.

21. Scopac also intermittently seeks changes tel@’s Interim Measures through
a mechanism under the HCP, known as adaptive mareaggeto streamline HCP
implementation and incorporate new scientific @ulatory developments. As with watershed
analysis, adaptive management requires scientistR&Fs with specialized expertise to do the
requisite science and forestry work to supportath@ptive management changes that are
requested of and must be approved by the fededadtate agencies overseeing the
implementation of the HCP. The adaptive managemigmges made to date have significantly

improved HCP implementation, fixed oversights ia HCP, and reduced THP costs. None of
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these economic or operational benefits would haenltachieved without the creative,
specialized and technical work of Scopac’s sciemzkforest teams.

22. The Federal Clean Water Act, and Californi@sparable Porter-Cologne Act,
impose requirements on Scopac to limit the disahafgollutants to streams and rivers, and to
utilize “best management practice” approachesdaae erosion. Until 2003, forestry operations
on Scopac’s lands that were conducted as partpybapd THPs were deemed to be in
compliance with these Acts. The California statgidlature passed a law that invalidated these
water quality “waivers,” with the effect that Scapaad to begin obtaining a second set of THP
permits, either a General Waste Discharge Requine(f@ WDR”) or a Watershed Wide Waste
Discharge Requirement (“WWDR”) permit from the Rawal Water Board. Scopac employees
must prepare and submit Erosion Control Plans (EG&sapproval to the Regional Water
Board, which, in turn, require Scopac to utilizeaaiety of erosion control procedures in its
THPs, and to develop and supervise a road constnughd mitigation program that is
implemented in the field by Palco personnel.

23. Like the FPRs and HCP, the GWDRs and WWDRsime@copac employees
with specialized knowledge and experience to peefiee permit applications and ECPs, and to
implement all necessary requirements in the fiéthout the creative, specialized and
technical efforts of its employees, these pernotda not be obtained, and Scopac would be
unable to derive any timber income from its propert

24. For many of its THPs, Scopac’s employees mast@epare and submit an
application to DFG for a Streambed Alteration Agneat (“SAA”). This permit allows Scopac
to alter the bed and banks of streams to, for el@mpow the installation of bridges and

culverts necessary to construct and maintain tad system that allows harvested trees to be
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transported to timber mills. The SAA requires sakxed knowledge and experience in road
construction and erosion control techniques, antimes, negotiation with DFG on site-specific
mitigations or construction elements.

(2) Scopac's Employees Plan the Harvest of Scopa@isnber.

25. The various regulatory constraints noted albette where on Scopac Timber it
is permissible to harvest trees, but the scheduwlfribat harvest, the design of the roads and
logging systems to achieve that harvest, and tleetsan of the appropriate types of harvest all
remain to be done by Scopac's employees. Thdsgliagin with the harvest planning process,
in which Scopac’s forestry team, and particulaigyRPFs, lay out and map areas that will be
harvested in each year for the next decade. TH@sgear plans” are based on aerial
photographs, datasets and GIS maps that show ¢haraijvolume of various tree stands and the
road systems leading to or near these stands; shapang which timber is available for harvest
under the various regulatory programs, maps shothi@docations of northern spotted owls,
ospreys, eagles, rare plants and other speciestasnined by Scopac science surveys, and maps
showing the location of geologically unstable areéise foresters also conduct extensive field
investigations of forest stands to determine, engitound, the suitability of areas for harvest.
With all of these information sources in hand, fimesters hand draw areas of proposed harvest
for each year of the 10 year planning horizon usinegyr specialized knowledge and expertise to
select and sequence these areas to maximize thvealf timber that will be harvested, while
satisfying all the restrictions and requirementpriatect the environment. Additionally, when
harvest actually occurs, Scopac employees supdahadearvesting to insure compliance with

the applicable rules, regulations, THPs and program
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26. Given its complexity, and importance of the&ktesScopac’s economic use of its
timberlands, this task requires weeks to accomjpéiatl it must be repeated each year in order to
incorporate new information (e.g., owl movementsj aew harvesting opportunities provided
by changes in watershed prescriptions or the timseket.

27. Harvest planning cannot be accomplished sutdswithout a very accurate
and spatially explicit database of the timber ieeypon Scopac’s lands. This inventory
identifies the age, species, and volume of treaisate present in various parts of property
containing Scopac Timber. Development and maimeaaf this inventory is a complex and
specialized activity that is conducted by Scopasganel and contractors that they manage.
Forest “inventory” is performed in part by using@t@IS, a complicated proprietary database. In
addition, specialized foresters monitor and col&and level data in the field using statistically
valid sampling techniques. These stand level dagaised to update the GIS, which allows
Scopac to keep this inventory updated and to medsee growth and field stand conditions.
Maintenance of the forest inventory also requirespgac’s employees to model tree growth and
yield using extremely complex computer simulationd®ls that are proprietary and were
developed using both published studies and extersiatractor assistance from experts in this
field. In total, this inventory work alone requsréve employees plus numerous outside
contractors.

28. As noted, the inventory conceptually providésralscape level map of trees that
are sufficiently mature to harvest, and also id&gtiwhich of these “stands” of trees should be
harvested first to maximize forest productivity amabnomic net present value. But the GIS-
created and modeled inventory cannot “see” mamysgecific restrictions, for example, the

roosting locations of the various endangered spamehe Scopac Timber or the location of

10/ 25



Case 07-20027 Document 595 Filed in TXSB on 04/05/2007 Page 11 of 25

endangered plants. Scopac’s field employees nis&tree and report on these matters in order
for Scopac’s information to be current and accusatéhat the foresters can consider both forest
stand conditions and environmental restrictiontheir harvest planning efforts.

3) Scopac's Forestry Team Lays Out, Develops and&its the THPs.

29. Once an area has been identified for harvestitite 10 year harvest plan, very
considerable work must then be conducted to devblpetailed road and harvest specifics for
that area as well as the necessary wildlife, pdadterosion protections. Ultimately, all of these
details, along with considerable public disclospireaformation such as past harvest and
cumulative effects, is developed into and submittethe state and federal agencies as a THP.
More simply, Scopac scientists and RPFs go froneggnventory level harvest plan to the
site-specific planning that Scopac believes méwt$PRs and all HCP requirements, is good
forestry, is environmentally protective and will pefitable for Scopac. There are multiple
internal stages to laying out a particular THP tredprocess includes (among other things)
wildlife surveys, stream surveys and forest measargs. This is the single biggest task of
Scopac's scientists and RPFs, as the THPs are@bpages in length, might cover as much as
600-700 acres per THP, and require agency andgrésiew and input.

(4) Scopac's Employees Submit THPs and Obtain Agep@pproval.

30. Once Scopac has completed a THP, a regulatocggs begins, whereby state
agencies and the general public comment on andestigganges to Scopac’s proposed THP.
Specifically, Scopac submits proposed THPs fiorshreview by CDF, which takes between 1
and 4 days. This first review can result in regctof a THP by CDF until certain changes are
made. Once first review is passed, CDF accept$itiefor “filing”. CDF then makes copies

of the THP and sends them to various state anddkdgencies for their review, and makes
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them available for review and copying by interestegmbers of the public. CDF also sets a
“pre-harvest inspection” date, or PHI, in whichialierested members of the state and federal
agencies join CDF and Scopac teams in the fieldai& through and review the specific
harvesting activities that are proposed in the THP.

31. Following the PHI, state and federal agenciesalowed to, and regularly do,
provide written comments on the THP, including tispecific recommendations on how the
THP should be modified to meet regulatory requinetmer to reduce environmental impacts.
Scopac’s forestry team must respond to these epad recommendations. This process often
includes a series of negotiations between Scopathenagencies have requested the changes.
Ultimately, this process of accommodating agenayems is completed when the THP is
scheduled for additional review, in which the ages@rovide final comments and
recommendation and express whether they believEHireshould be approved. The general
public may attend second review, which is held DFS offices and typically takes 1-2 hours,
and can express their own recommendations regatignglan and plan approval. At the end of
second review CDF decides whether to recommeniiltiefor approval or disapproval. If
recommended for approval, the THP is typically sgybby CDF within 15 days following the
close of the public comment period.

32. After the THP makes it through the first senéseviews and is approved by
CDF, Scopac must obtain a GWDR permit, or in speeid locations noted below, a WWDR
permit, from the Regional Water Board. The ECRimnagl to obtain these permits has specific
mitigations and requirements whereby Scopac musbdstrate minimization of erosion. These

ECP conditions may require substantial roadworksediment mitigation efforts. Obtaining the

12 /25



Case 07-20027 Document 595 Filed in TXSB on 04/05/2007 Page 13 of 25

GWDRs and WWDRs requires specialized expertiseignse and forestry as well as
specialized experience in roads and sediment migigéechniques.

33. Most of the Scopac Timber requires THP apprandl a General Waste
Discharge Requirement Permit. Certain specifiasad the Scopac Timber, however, require
special permitting that applies only to Scopac aoidto any other landowner. In the Elk and
Freshwater watersheds, where Scopac currentlynsbégiproximately 1/3 of its annual harvest,
a WWDR is required. The WWDR has two tiers, eagh wis own level of additional regulation
and mitigation requirements and requires very adedrscientific analysis. The WWDR process
was crafted by the Regional Water Board after gesadozen public hearings and quasi-judicial
administrative hearings over a period of three y@&amwhich Scopac’s top scientists, and world
class experts hired by Scopac, presented exteesgitience and testimony demonstrating
sediment and erosion processes and rates in thesesheds; the location, causes and frequency
of flooding of roads and structures; and the sdieriasis for reducing management-related
landslides and other sediment inputs in future éstiag operations. Nothing like this had ever
been demanded of a timber company in Californiafeefand to date no other company has had
to develop as much scientific analysis and testynormreceive discharge permits from the
Regional Water Board. All of this work was requite get the Regional Water Board to lift a
harvesting moratorium on certain Scopac Timbergcivimoratorium was denying Scopac the
right to harvest approximately 30 million boardtfper year of volume in the Elk and
Freshwater watersheds. Without this world classkvwy Scopac’s scientists and consulting
experts, Scopac today would be harvesting 30 miltioard feet less than it did prior to

obtaining these WWDR permits in May of 2006. Ewenv, Scopac’s foresters and scientists
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must conduct studies and analysis to confirm thah&@HP for which it is requesting WWDRs
meets all relevant scientific and regulatory regunents.

34. Finally, certain areas require SAAs or “1600n#ts”. As noted above, the SAA
permit deals specifically with issues attendardtteam crossings and is issued by California
Department of Fish and Game. Although these perané not always needed, when they are
required, Scopac must submit detailed plans oamsti@ossings, including engineering data and
field inspections.

(5) Scopac's Employees Oversee and Monitor Implemttion of THPs.

35. Once the THPs are approved and the requigiteifsehave been obtained,
Scopac and Palco begin the process of implemetiieaHPs (“Implementation”). This
implementation follows the “blueprint” establishiedhe THP by Scopac’s science and forestry

teams. Specifically, within each THP, Scopac erygés:

a. set up extensive plans on how logging will occur;

b. design roads and landings used for staging andvainob logs after
felling;

C. determine the feasibility and ideal positioning lmgging equipment, such

as cable yarders, including, where necessary tiiraensional cross-
section analyses to ensure adequate defléction

d. identify the location and necessary flagging infibkl of all areas subject
to special restrictions (e.g., streamside buffesji

e. establish all necessary measures that must benmepked during or after
harvest to reduce erosion, fire risk, and othenlaz

2 When timber is harvested with a yarder Scopac amanalysis to obtain three-dimensional profilethe

hillside, to determine whether the cables fromytheder will reach the harvested trees, and whetiere is enough
“deflection” or clearance so that the trees cléwr hillside as they are dragged back to the yarddris process
consists of considerable planning, analysis andpeen modeling by Scopac's employees, the restitdhizch have
led to Scopac's cost reductions and maximizatiqurafits.
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36. Either Palco employees or independent contrasilected by Scopac are
responsible for harvesting timber, building andmening the roads and landings used for
staging and removal of logs after felling, and iempenting measures during or after harvest to
reduce erosion, fire risk, and other hazards.

37. Then, Scopac’s foresters and scientists d3alsb personnel in monitoring the
entire logging and harvesting process in the fieldnsure compliance with the THP and
relevant regulations. Finally, Scopac plans, supes and either conducts or assists with all
post-harvest requirements including site prepamnatiovhich the harvested ground is prepared
for replanting through broadcast burning, rakirtg,;eeplanting; and any vegetation control
including use of a variety of herbicides and hadadreatments to control undesirable plants and
invasive weed species.

38. Palco staff are responsible for replantingulgiobroadcast burning, raking, etc.;
replanting; and any vegetation control including o§a variety of herbicides and herbicide
treatments to control undesirable plants and iveasieed species. Palco staff are also
responsible for installing erosion control measwesd materials prior to the onset of the winter
rainy season, including erosion control measureso@ads.

39. Scopac personnel also provide substantialtassesto Palco staff in installing
erosion control measures and materials prior totiset of the winter rainy season, including
erosion control measures for roads. Scopac’s ssigm@and foresters also continue to monitor the
harvested lands to ensure regulatory complianaécpkarly with erosion control and water
guality protection from sediment pollutants, ashaslto protect Scopac's Timber against forest

fires, insect pests, and the invasion and growtleplfanted areas by invasive or unwanted plants.

15/25



Case 07-20027 Document 595 Filed in TXSB on 04/05/2007 Page 16 of 25

C. Scopac’s Other Commercial Operations

40. In addition to the various harvest-related isessdescribed above, Scopac
manages a myriad of other activities occurringtemproperty. Specifically, Scopac employees
manage lease space for cell phone towers and anr&#i8 beacon. The property containing
Scopac Timber also has various recreational amesading campsites utilized by the Boy
Scouts and Girl Scouts, an independent church @ard@n archery range. Moreover, there are
operating cattle ranches and grazing leases oprtperty containing Scopac Timber. Finally,
river gravel is mined from area rivers and hardknganined from various locations on the
Scopac Timber by Palco personnel. Scopac emplgyesgie necessary surveying, biological
review, and other essential support activitieghese mining activities.

41. Scopac occasionally works with Palco’s stafbwgkll logs to other mills in order
to arrange for harvested timber from Scopac’s ldaadse delivered directly to third parties.
Scopac also provides all science, forestry, Gl&liese, forest inventory and related services for
timberlands owned by Palco and its subsidiariet) because this expertise resides within
Scopac, not Palco, and because Scopac holds thertimghts to essentially all timberland
owned by Palco and its subsidiaries.

42. Scopac is engaged in very considerable activitits property including science,
forestry, replanting, erosion control and avoidamneatershed analysis, agency and public
disclosure, harvest planning, monitoring, and ThRelopment and implementation.

43. Without all of these actions and activities] &y extension without the very
highly specialized and experienced professionatwlork for Scopac, there would be no

income from the Scopac Timber.
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CONCLUSIONS OF LAW

The Court has jurisdiction over this matter purguar28 U.S.C. 81334. This is a core matter
pursuant to 28 U.S.C. 8157(b)(2)(A), (G), (M), d1)..
A. SCOPAC IS NOT A SINGLE ASSETREAL ESTATE DEBTOR BECAUSE ITS REVENUES ARE THE

ProbucT OF COMMERCIAL ENDEAVORS OF ITS EMPLOYEES, NOT THE PASSIVE RECEIPT
OF INVESTMENT INCOME.

1. Scopac is an Active Business Operation and Thefore Cannot Be Found to Be A Single
Asset Real Estate Debtor.

1. Scopac is clearly engaged in an active economiergmge on its, and others
property. At a bare minimum, Scopac performs srsés with the following non-exhaustive list
of activities on a regular, and in many cases da#gis:

a. Timberlands analysis and inventory

b. Compliance with the FPRs

c. HCP compliance

d. Clean Water Act and Porter-Cologne Act analysis@mdpliance

e. THP layout, development and drafting

f. THP submission and approval

g. Water quality permit preparation, submission, amehgliance including ECP
development and implementation.

h. SAA permit preparation, submission and compliance

i. Implementation of THPs, including road planningsida and engineering, logging
system planning, design and engineering, and sigi@mof harvesting to ensure
compliance with THP and regulations.

J. Post-harvest site preparation, replanting and atiget management efforts

k. THP stocking and “completion” requirements to obtstate closure of THPs
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[. A very large number of individual programs, inik@s and responses in a variety of
specialized fields including many of the items dssed above such as watershed
analysis, scientific studies and testimony to abparmits, litigation support, harvest
planning, monitoring, etc.

m. Build and maintain roads.

n. Remediate stream beds following harvesting.

These activities are extensive and require handsiparvision by teams of experts. The
majority of Scopac’s employees have four-year galldegrees in one of the many disciplines
necessary to ensure that the Scopac Timber is radragfitably, reliably, and in compliance
with the federal, state, and local rules and rdgpna -- all of which must be done if Scopac is to
be able to sell logs profitably. But for theseesmdive employee activities, the revenues of
Scopac would not occur.

2. Scopac is a complex and active commercial pnger. Scopac has a number of
employees engaged in activities necessary to thetuption of revenue.

B. ScopAC DOES NOT SATISFY THE STATUTORY CRITERIA FOR A SINGLE ASSET REAL
ESTATE DEBTOR.

3. Section 101(51B) of the Bankruptcy Code, as aleéndefines “single asset real
estate” as:

[R]eal property constituting a single property oojpct, other than residential real
property with fewer than 4 residential units, whgdnerates substantially all of
the gross income of the debtor who is not a fafaityner and on which no
substantial business is being conducted by a deltter than the business of
operating the real property and activities incidént

--11 U.S.C. § 101(51B).
Most courts adopt a practical approach in intempgethis section, “including within its ambit

only those debtors who have no revenue from theipgrty except the passive collection of rent
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from tenants and excluding from its reach thoséiesthat undertake and pursue various sorts
of active economic, commercial, and business d&s/on the propertyfn re Club Golf
Partners, L.P., Case No. 07-40096, 15, p.2 (Bankr. E.D.Tex., E&8b2007).
1. Scopac Does Not Own Property Constituting a “8gle Property or Project”
Because Scopac’s Timber Operations Are Spread Outchoss a Diverse Landscape

and its Timber Rights are Not Appurtenant to the Land and are Not Real Estate
Under Either the Bankruptcy Code or California Statute.

4. Bankruptcy law, not state law, determines wiogaistitutes “real estate” for the
purposes of Section 101(51B$%ee In re Kkemko, Inc., 181 B.R. 47, 50 (Bankr. S.D. Ohio 1995)
(looking to bankruptcy law and not state real proplaw and holding that moorings appurtenant
to debtor’s real property were not real estatatierpurposes of Section 101(51B)).

5. Scopac does not merely hold or operate a sprgigerty or project. Scopac owns
approximately 200,000 acres of real property, éwedright to harvest on land owned by third
parties. Although the term “single property orjpat” is not defined, it cannot be read to
include the diverse scope of Scopac’s timer opamnati

6. Scopac’s timber operations are spread acrosswatersheds.

7. Scopac’s timber operations consist of multipessat various stages of harvest.
Each site is governed by a separate and distinét. TAs a result, the harvest sites cannot be
operated together as a single project.

8. Pursuant to the California U.C.C., cutting timiseconsidered a sale of goods.
Section 2017 of the California U.C.C. provides:

A contract for the sale apart from the land of graywcrops or other things

attached to realty and capable of severance witmairial harm thereto . . . or of

timber to be cuts a contract for the sale of goods within this division whether the

subject matter is to be severed by the buyer ahéeller even though it forms

part of the realty at the time of contracting, #mel parties can by identification
effect a present sale before severance.”

19/25



Case 07-20027 Document 595 Filed in TXSB on 04/05/2007 Page 20 of 25

Cal. Comm. Code 8§ 2017 (emphasis added).
9. Accordingly, pursuant to both California statand applicable bankruptcy case
law, Scopac’s holdings do not constitute a singtgerty or project.

2. The Active Entrepreneurial Labor of Scopac’s Emloyees Generate Scopac’s Revenue,
not Merely Passive Ownership of the Timberlands.

10. Scopac’s revenue is derived from its emplsyiador, not the property itself.

11. Where a debtor is actively using property sropperations any revenue generated
is attributable to the operation and not the prigpesee In re Club Golf Partners, L.P., Case No.
07-40096 (Bankr. E.D. Tex., Feb. 15, 200h)re Prairie Hills Golf & Ski Club, Inc., 255 B.R.
228, 229 (Bankr. D. Neb. 2000) (attributing the tdels income to various enterprises occurring
on the debtor’s propertydn re Larry Godwin Golf, Inc., 219 B.R. 391, 392 (Bankr. M.D.N.C.
1997);In re Majestic Motel Assocs., 131 B.R. 523 (Bankr. D. Me. 1991). Thus, the €ou
Club Golf Partners correctly noted that the Bankruptcy Code denatiest‘it is the property
itself, not the fruit of the worker’s labor and nag@ment’s services, that is responsible to
substantially all of the gross income.” Thus, atdeis not a single asset real estate debtor
where its “real estate does not generate the reyeauenue is the product of the efforts of
management and workers conducted on the landgitgin the customers and selling services
and goods to them.”

12. Scopac’s revenues are the product of its sotist@and expansive commercial,
silvicultural and scientific operations by its emmyes which occur on its property. Scopac’s
revenues are not comparable to revenues generatadtie property (i.e. rent ) because Scopac
engages in a myriad of complex procedures and bpesaincluding preparing, designing and

implementing THPs for every log to be harvested.
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13. If Scopac’s employees were to stop workingn tBeopac would cease generating
revenue. Thus, Scopac clearly does not meet lgnsemt of the definition of single asset real
estate. The property is not being held for resala@rely collecting rents and Scopac has owned
the properties for many years. “[A] debtor that anly owns real estate but also operates a
variety of revenue-producing activities on it, eoyd third-party employees, without whom
nothing would happen on the property, enjoys reesritom a variety of active commercial
activities on the property that are dependent eretitrepreneurial efforts and hard work of its
principals and its other employees, and does ngplyilease its property to tenants as the owner
of true single asset real estate such as an apdrtrogse does, does not fall within the scope of
the definition of ‘single asset real estate’ in €&101(51b) and is not subject to 8§362(d)(B).”
re Club Golf Partners, L.P., Case No. 07-40096, 19, p.4 (Bankr. E.D.Tex., E&b2007).

3. Scopac Operates a Substantial Commercial Busisgon the Property.

14. Scopac is also engaged in a “substantial bssirgher than operating the real
property. This Court agrees with Judge Rhoadestpmétation of the definition “according to an
active-versus-passive criterion that inquires thinature of revenue generation on and by the
property, that is, whether the revenue is the pcbdtientrepreneurial, active labor and effort—
and thus is not single asset real estate—or islgiamul passively received as investment income
by the debtor as the property’s owner—and thusles asset real estateri re Club Golf
Partners, L.P., Case No. 07-40096, 112, p.4 (Bankr. E.D.Tex., EBb2007). “Real property
that, for the generation of revenues, requireathire, day-to-day employment of workers and
managers other than or additional to the principatte debtor, and that would not generate
substantial revenue without such labor and effsfisuld not be regarded as single asset real

estate."ld.
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15. At the heart of the single asset real estaaysis is the question of “whether the
real estate is used in the operation of a busioesdether it is simply held for incomePrairie
Hills Golf & ki Club, Inc., 255 B.R. at 22%iting In re Kkemko, Inc., 181 B.R. at 51. A debtor
who actively operates a business on its propevgn &hen the operation of such business
centers around the use of a debtor’s property, doesonstitute a “single asset real estate”
debtor. See, e.g., In re CBJ Development, Inc., 202 B.R. 467, 472 [9Cir. BAP 1996)(finding
that hotel operations were not the mere “operatiaca property” because it required (i) a
substantial number of employees; (ii) actively n@imng each of the rooms, (iii) cleaning bed
sheets and towels; and (iii) providing basic amesito guests, specifically phone service;
moreover, the hotel operated a gift shop and restd)iln re Whispering Pines Estate, Inc., 341
B.R. 134, 136(Bankr. D.N.H. 2006) (hotel operatiaasen without restaurant and gift shop,
constitute more than “the business of operatingehaéproperty”);Prairie Hills Golf & ki
Club, Inc., 255 B.R. at 229 (operation of golf and ski fa@k connected to residential land
developments is not merely operating propettgyry Goodwin Golf, Inc., 219 B.R. at 393
(operation of a golf course and pool with conceassiand is not merely operating property).

16. Passive activities that fall within the meanaigection 101(51B) of the
Bankruptcy Code are limited to those “passive tygfeactivities [such as] the mere receipt of
rent and truly incidental actives such as arrangpngnaintenance or perhaps some marketing
activity, or ‘mowing the grass and waiting for tmarket to turn.” In contrast, significant day-
to-day activity on the property constitutes substhibusiness.See In re CBJ Development, Inc.,
202 B.R. at 472 (noting that a hotel is not sirageet real estate because management of a hotel
“requires substantially more day to day activitgritdoes operation of an apartment complex”

which only requires minimal maintenance that israuily limited to common areas). Moreover
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where a debtor “constructs and maintains roadsa@olf ski and residential areas, mows and
removes snow from the golf course and residentesd,acontinues to develop the golf and ski
areas,” operates concessions and operates farnttendebtor is engaged in substantial business.
Prairie Hills Golf & Si Club, Inc., 255 B.R. at 230.

17. Scopac’s activities include protection of theekt from forest fires, erosion,
insects and other damage, overseeing reforestatibrties, and monitoring and implementing
environmental and regulatory compliance. Theswities alone are sufficient to remove
Scopac from the category of a passive investmdmnithe

18. Moreover, Scopac’s business is not consistéhtthis Court’s understanding of
the single asset real estate provisions of the Bgéy Code. Single asset real estate debtors
purpose is to hold property long enough to recaggain from the sale of the property. Scopac
engages in significant day-to-day operations thahacessary to maximize the value of the
Scopac Timber and to ensure future developmentop&:’s assets. Each activity is designed
not to maintain the status quo of the propertytbuncrease the value of the Scopac Timber.
These activities are sufficient to constitute “siigant business” under the applicable case law.
See Prairie Hills Golf & Ski Club, Inc., 255 B.R. at 229;arry Goodwin Golf, Inc., 219 B.R. at
392;Inre CGE Shattuck LLC, 1999 WL 33457789 at *8 (“As the Debtor’s businasgvities
evidence, the operation of a golf course involugaiBcant income-producing activities that
exist independently of the operation of the retdtes’).

19. Scopac’s Silvicultural Operations are an insaiglinary mix of science, forestry,
and business management. Scopac’s operationgporabe botany, wildlife biology, fisheries,
hydrology, geology, geomorphology, forestry, engmeg, and business management. Scopac’s

scientists and foresters use their interdisciplirskills to address federal, state and local and
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laws and regulations, and contractual obligatiogisting to erosion control, road construction,
water quality, threatened and endangered planesatdned and endangered animals, ecosystem
biodiversity, site preparation, tree planting, aedetation management, while also developing
long term business plans, cost reductions, anchtevenaximization.

20. Significant operations must occur in orderSoppac to generate revenue. Scopac
does not passively sit and collect rent or waittlf@r real estate market to turn around.

21.  To expand the definition of “single asset e=sghte” to include this business
would expand the Code section to include all faamd ranches other than family farms, mining
operations and most mineral or oil and gas owneraiprs. None of those businesses were
contemplated by the drafters of the Code to beudwed in the definition. The genesis of the
Code section is found in the early abuses of r&talte investors during the volatile market of the
1980’s and 1990’s. Sel re Club Golf Partners, L.P., Case No. 07-40096, 14, p.2 (Bankr.
E.D.Tex., Feb. 15, 2007).

22. Because there is no clear definition of simpytgoerty or single project, the Court
must look at the whole business enterprise and\&slat does it look like?” If the business does
not own or acquire property merely with an eyeHolding it and flipping it when the market
turns, or idly sit and collect rent, it cannotthe definition of single asset real estate. Hdre, t
business was purchased with the intent to opetrdtefact Scopac has been operating for many
years, utilizing many employees with a broad ramigexperience and education.

23. For the reasons set forth above, the Coursfihdt Scopac is not a Single Asset
Real Estate debtor.

24. As such, 11 U.S.C. 8363(d)(3) is not applicabl8copac and the Court will not

order relief from the automatic stay on those gdsun
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25. The SARE Motion should therefore be denied.

It is therefore ORDERED that the Motion and Amend&ation of the Ad Hoc
Committee of Timber Noteholders (the “Ad Hoc Conteget) seeking (A) Determination that
Scotia Pacific Company LLC is a Single Asset Resthte Debtor, and (B) Order Requiring that
Scotia Pacific Comply with the Requirements of Bapkcy Code Section 362 (d)(3) (the
“SARE Motion”) and the Joinder of Bank of New Yaaik Indenture Trustee to the SARE

Motion are hereby DENIED.

SIGNED _04/05/2007

RICHARD S SCHMIDT
United States Bankruptcy Judge
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